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IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 
Present: N. Bhatta 

Civil Judge 
Tezpur, Sonitpur, Tezpur 
 

16th day of March, 2021 

MISC. (J) NO. 109/2019 
(Arising out of Misc. Appeal No.6/2019) 

 

(1) Sri Mihir Kr. Sen 
S/o Late Sachindra Ch. Sen 
R/o - Jyotish Road, PO-Tezpur  
Dist- Sonitpur, Assam 

(2) Sri Dulal Basu 
S/o Late Khirode Mohn Basu 
R/o Bangali Theatre Hall Bye Lane,  
PO-Tezpur  
Dist- Sonitpur, Assam  

(3) Sri Dipen Chandra Gupta 
S/o Late Dwijendra Gupta 
R/o Ambagan, Ward No.8 
PO-Tezpur  
Dist- Sonitpur, Assam  

(4) Sri Paresh Ch Saha 
S/o Late Dhirendra Lal Saha 
R/o – C. K. Das Road,  
PO-Tezpur  
Dist- Sonitpur, Assam  

 (5) Sri Sankar Paul 
S/o Late Nepal Paul  
R/o Haripatty,  
PO-Tezpur  
Dist- Sonitpur, Assam  

 (6) Sri Ashok Ranjan Das 
S/o Late Bhuban Mohan Das 
R/o Bamungaon, Nepalipatty, 
PS-Tezpur  
Dist- Sonitpur, Assam  

(7) Sri Rakhal Ghosh 
S/o Late Prafulla Chandra Ghosh 
R/o NT Road, Kacharigaon 
Ward No.4,  
PO & PS- Tezpur 
District- Sonitpur, Assam 
     -- Petitioners      
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-Vs.- 
 

(1)  Tezpur Bangali Aboitanik Natya Samaj 
Jyotish Road, PO- Tezpur, Dist- Sonitpur, Assam 

   Represented by the General Secretary 
 

(2) The Chairman, Tezpur Bangali Aboitanik Natya Samaj 
Jyotish Road, PO- Tezpur, Dist- Sonitpur, Assam 
 

(3) The President, Tezpur Bangali Aboitanik Natya Samaj 
Jyotish Road, PO- Tezpur, Dist- Sonitpur, Assam 
 
      ---- Respondents  

 
                Ld. Advocate appeared for the petitioners          : - Mr. S. K. Singh 
 
                Ld. Advocate appeared for the respondents : - Mr. A. K. Mahanta  
 
 Date of hearing  : 03-03-2021 
 
 Date of order  : 16-03-2021          

 

O R D E R 

1.   Both sides are represented through their learned counsel.  

2.   Today is fixed for order on petition No.2134/2019 (Registered 

as Misc (J) case no.109/2019 ) filed by the petitioners under Order 39 

Rule 4 read with Section 151 of CPC for modifying the order dated  

30-09-2019 passed in Misc. Appeal No.6/2019.  

3.  Perused the instant petition filed by the petitioners. In the 

instant petition the petitioners have stated that respondents preferred 

an appeal against the judgment and order dated 31-08-2019 passed 

by the court of the learned Munsiff, Tezpur in Misc.(J) case 

No.38/2019. The appeal was registered as Misc. Appeal No.6/2019. 

The Hon’ble Court after hearing both the parties framed three 

questions for adjudication and this Hon’ble Court considered the 

arguments advanced at length in its judgment and order dated 30-09-

2019. That this Hon’ble Court in its operative part directed the 

petitioners not to interfere with any internal activities of the “Natya 

Samaj” although their expulsion from the primary membership from 
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“Natya Samaj” remained stayed upholding the order of the learned 

court of the Munsiff, Tezpur. This Hon’ble Court clearly stated that 

these petitioners shall be considered to be general members of the 

“Natya Samaj” till final disposal of the suit. They have not allowed 

them to enjoy the right and privileges of a general member. These 

petitioners wanted to pay their subscription which they need to pay to 

the “Natya Samaj” as a general member. They approached many a 

times the President and Secretary of the “Natya Samaj” and requested 

them to direct office bearers to receive their subscriptions. The 

President and the Secretary refused to receive the same and stated 

that after meeting they would let them know. But they did not inform. 

Finding no way out, the petitioners jointly wrote a letter dated 12-10-

2019 requesting the General Secretary to circulate amongst the 

members of the “Natya Samaj” that their expulsion from the Samaj 

was declared illegal and the Hon’ble Court directed them to continue 

as a general members. They further requested to the General 

Secretary to receive their monthly subscription. The General Secretary 

of the “Natya Samaj” replied by his letter dated 17-10-2019 and spoke 

nothing about the circulation or arrangement to receive their dues but 

advised the petitioners to go through the order passed by this Hon’ble 

Court in Misc. Appeal No.6/2019. The General Secretary stated that 

they were bound by the order of the appellate court in letter and spirit 

and shall act accordingly, but did not act accordingly as promised. The 

petitioners further clarified that they were asked by this Hon’ble Court 

not to interfere with the internal activities of the “Natya Samaj”. The 

Hon’ble Court did not specify as to what it meant by the internal 

activities of the “Natya Samaj”. These petitioners thought that they 

were not to participate in the day to day affairs but their rights as 

general members were preserved. Under the constitution of the  

“Natya Samaj”, these petitioners owe a duty to pay the monthly 

subscriptions and their such right was not taken by the Hon’ble Court 

nor did their right to participate in the general meeting was taken 

away. They also deserved to be invited like other members of the 
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“Natya Samaj” in every ceremony observed by the Natya Samaj such 

Vijay Samelan, Kali Puja, Jagadadharti Puja etc. Hence, the 

respondent/petitioners have filed the instant petition to pass an order 

by clarifying/modifying with the direction to the Opposite 

Parties/respondents to accept their monthly dues, to allow them to 

participate in the upcoming general meeting on 15/12/2019 and to 

allow them all the rights and privileges available to every general 

members of the “Natya Samaj”.  

4.  Against the instant petition, the Opposite Parties/respondents 

have filed written objection. In the written objection the Opposite 

Parties/respondents have stated that in the instant petition it is not 

stated as to under what provision of Civil Procedure Code the petition 

was filed praying for modification of the judgment passed in Misc. 

(Appeal) Case No.6/2019 which arose from the order dated 31-08-

2019 of Misc.(J) case No.38/2019 ( i/c Title Suit No.15/2019) passed 

by the learned Munsiff No.1 at Tezpur. That against the judgment 

dated 30-09-2019 passed in Misc. (Appeal) Case No.6/2019 the 

petitioners did not prefer an appeal nor filed an application for review 

of the judgment. That from the title page of the petition in the above 

instant Misc. (J) case No.109/2019 it appears that that this petition for 

modification of the order dated 30-09-2019 was not filed or in Misc. 

(Appeal) No.6/2019) and the same has been filed independent of the  

Misc. Appeal No.6/2019 as a Misc. (J) case.  That the Ld  court 

disposed off the Misc (Appeal) case no.6/2019 on 30-09-2019 finally 

hence this court has no reason to reopen the record of the disposed 

Misc Appeal case no.6/2019 on filing a petition by the respondent of 

the appeal. So, the opposite party respondent have prays to reject the 

instant petition filed by the petitioners. 

 

5.  Perused the judgment passed in Misc. Appeal Case No.6/2019 

passed on 30-09-2019.   In the said judgment, the learned Civil Judge 

held that “appeal of the appellants is dismissed without cost and 

consequent to that the impugned order dated 31-08-2019 passed by 
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the learned Munsiff, No.1, Tezpur, in Misc.(J) Case No.38/2019 is 

upheld.   

6.  In the operative part of the Judgment it was stated that ” in 

respect of the participation of respondents in the activities of the 

association till disposal of the suit, this first appellate court observed 

that if the respondents are permitted to take part in activities of 

association till final disposal of suit then there is every possibility of 

forming conflicts between the parties and that may cause harm to the 

reputation and dignity of the association. Furthermore, to preserve the 

very purpose of filling the suit against the appellants it seems to be 

the demand of justice to ask the respondents not to interfere with any 

internal activities of the “Natya Samaj” although their expulsion of 

their membership from Natya Samaj stayed by the order of mandatory 

injunction. It is further directed that appellants shall consider the 

respondents to be the general members of the “Natya Samaj” till final 

disposal of the suit. “ 

 
7.  On perusal on the instant petition filed by the 

appellants/petitioners the instant petition was filed under Order 39 

Rule 4 read with Section 151 of CPC for modifying the order dated 30-

09-2019 passed in Misc. Appeal No.6/2019 filed by the 

appellant/petitioners. Order 39 Rule 4 of CPC provides   that–  “Any 

order for an injunction may be discharged, or varied, or set 

aside by the Court, on application made thereto by any party 

dissatisfied with such order.  

[Provided that if in an application for temporary 

injunction or in any affidavit supporting such application a 

party has knowingly made a false or misleading statement in 

relation to a material particular and the injunction was 

granted without giving notice to the opposite party, the Court 

shall vacate the injunction unless, for reasons to be recorded, 

it considers that it is not necessary so to do in the interests of 

justice.    
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Provided further that where an order for injunction has 

been passed after giving a party an opportunity of being 

heard, the order shall not be discharged, varied or set aside 

on the application of that party except where such discharge, 

variation or setting aside has been necessitated by a change 

in the circumstances, or unless the Court is satisfied that the 

order has caused undue hardship to that party.]”  

8.  Again, Section 151 of CPC provides that the inherent power of 

the civil court stating that “Nothing in this Code shall be deemed 

to limit or otherwise affect the inherent power of the Court to 

make such orders as may be necessary for the ends of justice 

or to prevent abuse of the process of the Court”.  

9.  Against the judgment and order dated 30-09-2019 passed in 

Misc. Appeal No.6/2019, the petitioners did not prefer any appeal nor 

filed any application for review of the judgment and order under the 

provisions of CPC rather they filed the instant petition for modifying 

the order dated 30-09-2019 in Misc. Appeal No.6/2019 passed by the 

Civil Judge, Sonitpur, Tezpur under Order 39 Rule 4 read with Section 

151 of CPC. In the prayer portion of the instant petition filed by the 

petitioners it appears that they have prayed before the court that the 

order dated 30-09-2019 passed therein may be clarified or modified 

with a direction to the Opposite Parties / respondents to accept their 

monthly dues, to allow them to participate in the forthcoming general 

meeting on 15-12-2019 and to allow them all the rights and privileges 

available to every member of the “Natya Samaj”. On the other hand, 

from perusal of the prayer portion of the injunction petition filed 

before the Ld. Munsiff court it appears that the petitioners did not 

seek such relief in the injunction petition that the respondents be 

directed to accept the monthly dues of the petitioners. Furthermore 

Order 39 Rule 4 of C.P.C.  provides that any order for an injunction 

may be discharged, or varied, or set aside by the Court, on application 

made thereto by any party dissatisfied with such order. But in this 

case the petitioners have file the instant petition for modifying/ 
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clarifying the order dated 30-09-2019 passed in Misc Appeal 6/2019 

with the direction to the Opposite Parties/respondents to accept their 

monthly dues, to allow them to participate in the upcoming general 

meeting on 15/12/2019 and to allow them to enjoy all the rights and 

privileges available to every general members of the “Natya Samaj”. 

So, such reliefs can not be sought from this court under order 39 Rule 

4 of C.P.C. 

10.  So, in the light of above discussions, this court finds that the 

judgment in Misc. Appeal Case No.6/2019 passed on 30-09-2019 has 

attained the finality and no review petition has been filed by the 

respondents/petitioners under the provisions of C.P.C., the order and 

judgment passed in Misc. Appeal No.6/2019 on dated 30-09-2019 

cannot be modified as prayed by the  petitioners in the instant 

petition.  

11. Accordingly, the petition filed under Order 39 Rule 4 read with 

Section 151 of C.P.C. filed by the Petitioners for modifying the order 

dated 30-09-2019 passed in Misc. Appeal No.6/2019 is dismissed 

without cost.  

Given under my hand and seal of this court on the 16th day of March,   

  2021. 

  

       
 

 

 

 

 

Dictated and corrected by me. 

 

 

 

 

 

 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 


